CITYOFBOULDER
CITY COUNCIL AGENDA ITEM

MEETING DATE: October 27, 2009

AGENDA TITLE: Introduction, first reading, and consideration of a motion to order published
by title only, an ordinance amending the land use code (Title 9, B.R.C.) to repeal Chapter 9-13
B.R.C. Inclusionary Zoning and adopt the proposed Chapter 9-13 B.R.C. Inclusionary Housing in
order to incorporate changes recommended by City Council in conjunction with Phase 11 of the
Affordable Housing Review.

PRESENTERS:

Jane S. Brautigam, City Manager

Paul J. Fetherston, Deputy City Manager

Karen Rahn, Director of Housing and Human Services
David Driskell, Executive Director of Community Planning
Michelle Allen, Housing Planner

EXECUTIVE SUMMARY:

The purpose of this item is to hold first reading and conduct a public hearing to introduce and
publish the proposal to repeal the existing Inclusionary Zoning Ordinance, Chapter 9-13 B.R.C.
and adopt the proposed Inclusionary Housing Ordinance, Chapter 9-13 B.R.C. (Attachment A.)
Due to the comprehensive nature of this item and the fact that affordable housing is a high
priority for Council, public hearings are scheduled for both the first and second readings.
Questions raised at this meeting will be answered at the second reading and public hearing
scheduled for November 10, 2009.

The proposed Inclusionary Housing Ordinance reflects motions and recommendations made by
Council and Planning Board during Phase Il of the Affordable Housing Review, which focused
on the Inclusionary Zoning program. Inclusionary Zoning requires that all new residential
development contribute 20% of the housing units to the affordable housing program as
permanently affordable, creating enduring assets for the city. Since it’s adoption in 2000,
Inclusionary Zoning has produced 364 on and off-site homes and funding in the form of cash-in-
lieu of required inclusionary units. Cash-in-lieu is leveraged by other sources of funding and has
resulted in an additional 315 homeowner and rental units, 120 mobile home pads, 75 shelter beds
and the acquisition of two properties that combined have potential for another 130-200 affordable
units.
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The Affordable Housing Review was initiated in 2008 to update Boulder’s affordable housing
goals and policies, review Inclusionary Zoning and explore new ways to meet the affordable
housing needs of the community. The review consists of three phases:

Phase | - Goals and Strategies Review, completed in June 2009
Phase Il - Regulatory Review, the proposed ordinance is the culmination of this phase
Phase 11l - New Initiatives, staff anticipates starting this phase in early 2010

Planning Board held a public hearing on Sept. 17, 2009, per the requirements of Section 9-1-5(a)
of the Boulder Revised Code which states that the board shall make a recommendation regarding
any amendments to Title 9 after a public hearing is held. At that meeting Planning Board
recommended that Council repeal Chapter 9-13, Inclusionary Zoning of the Boulder Revised
Code and adopt in its place the proposed Chapter 9-13, Inclusionary Housing.

The proposed Inclusionary Housing Ordinance is the culmination of Phase 1l work. This work
included five community forums, a study session and several Council and Planning Board public
hearings. The proposed Inclusionary Housing Ordinance incorporates the following substantive
policy changes:

1. Changes the name of the Program and Ordinance to Inclusionary Housing to reflect the
function and goal of the program to provide affordable housing in the community.

2. Sets the annual adjustment for payments made in lieu (referred to as cash-in-lieu) of
providing an affordable unit on the site of a development project and mitigates the
adjustment for smaller developments.

3. Applies inclusionary housing requirements to redevelopment projects when the total
number of redeveloped or newly constructed dwelling units equals five or more.

4. Modifies the land dedication option to clarify specific requirements for the dedicated
land.

Should the new ordinance be adopted, it would be followed by modifications to the Inclusionary
Housing Administrative Regulations used to administer the ordinance. Staff recommends the
proposed Inclusionary Housing Ordinance go into effect March 1, 2010, to allow time for
adoption of all associated changes to the Inclusionary Housing Administrative Regulations.

The public can follow the Affordable Housing Review by referring to the following page on the
city website: www.boulderaffordablehomes.com under the heading “CHATS, A Review of
Boulder’s Affordable Housing Programs.”
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RECOMMENDATION:

Suggested Motion Language:

Staff requests City Council consideration of this matter and action in the form of the
following motion:

Motion to introduce and order published by title only an ordinance repealing Chapter
9-13, Inclusionary Zoning of the Boulder Revised Code and adopting Chapter 9-13,
Inclusionary Housing to be effective 60 days after final reading or March 1, 2010,
whichever is later.

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS:

Economic: The proposed 15% annual adjustment to the cash-in-lieu contribution for larger
developments increases costs for residential development. Depending upon the economics of
each project, an increase in cash-in-lieu could result in more units being built on-site in some
areas of the city. Increased cash-in-lieu amounts could off-set fewer projects utilizing cash-in-
lieu, resulting in little or no reduction of funding for the affordable housing fund. It is also
possible that there will be a net decrease in cash-in-lieu for the affordable housing fund, thereby
reducing funding available to subsidize local non-profits to provide affordable rental housing for
low income residents.

Applying inclusionary requirements to larger redevelopment projects will raise the development
costs for such projects. Currently inclusionary requirements only apply to replacement units if
application for a building permit is not received within one year of issuance of the demolition
permit. The resulting “credit” for the demolished units and lack of inclusionary requirements for
these projects could encourage demolition of older, more affordable apartments to redevelop to
new higher priced condominiums. By applying inclusionary requirements, the affordable housing
contribution for redevelopment projects will be equal to other development projects that don’t
involve demolition of existing units.

Environmental: A housing shortage for persons of very low-, low- and moderate-income limits
their ability to reside within the city, negatively affecting the community's jobs/housing balance.
The resulting commute has detrimental transportation and environmental consequences,
including traffic congestion and air pollution. A possible outcome of the proposed policy to
apply inclusionary requirements to larger redevelopment projects is that some older buildings
may be rehabilitated rather than demolished. Reuse and rehabilitation of our older buildings,
provided they are made energy efficient, could preserve both resources and relative affordability.

Social: A community is defined, in part, by the range of housing opportunities available to its
residents. The price, location, and type of housing available in the community determines who
will be able to live and work in the community and fully contribute to and participate in
community life.. The provision of affordable housing for households earning lower and middle
income wages — such as school teachers, firefighters, police officers, car mechanics, retail clerks,
nurses, and restaurant cooks and servers is important to meeting the city’s community
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sustainability goals. The increasing cost of housing in Boulder requires more people to spend a
greater percentage of their income on housing or move to outlying communities to find housing
that is affordable. Affordable housing programs, such as Inclusionary Zoning, increase choices
within the city, ensuring greater demographic diversity and enhancing the social fabric of the
city.

OTHER IMPACTS:

Fiscal: The cost for consultants for Phase | and Il of the Affordable Housing Review was
$57,380, and included within the 2008 and 2009 HHS budget. Additional costs for facilitation of
public process are estimated at $1,500 and are included within the 2009 budget. No additional
costs are expected from the policy changes in the proposed ordinance.

Staff time: The new policies included in the Inclusionary Housing ordinance will not require
increased staff time to administer. The Housing Division of the Housing and Human Services
Department provides project management for the Affordable Housing Review, including part of
Phase 1l development of the proposed Inclusionary Housing Ordinance. This item is included in
the 2009 and 2010 Housing Division work plans.

PLANNING BOARD ACTION:

On Sept 17, 2009 Planning Board held a public hearing to consider a recommendation to council
concerning adoption of the proposed ordinance. The meeting included a presentation by staff and
a public hearing that included testimony from two residents, one in favor of and one opposed to
the adoption of the new ordinance.

At the conclusion of the public hearing, Planning Board deliberated and approved a motion (6 -
0, B. Holicky absent) supporting staff’s recommendation with the following amendments:

1. Change the heading for section 9-13-3(e) to remove the word "Redevelopment.” The
board left it to staff to determine a replacement header. Staff recommends “Rebuilt
Dwelling Units.”

2. Change Chapter 9-13-5(b)(2) Location to read [words in bold added]: The location of
those permanently affordable dwelling units to the market-rate dwelling units within each
development shall be distributed, where feasible, throughout the development to achieve
integration and avoid concentration or segregation of the affordable households unless a
different distribution will result in a greater affordable housing benefit.

In a separate motion (6-0, B. Holicky absent) the board directed staff in Phase 111 of the
Affordable Housing Review to explore requiring redevelopment projects with one to four units
to contribute to the Inclusionary Housing program, where the value of those units is substantially
increased,.
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PUBLIC COMMENT AND PROCESS:

Since Phase Il was initiated in Dec. 2008, staff has conducted one City Council study session
(Mar 31, 2009) and presented information at two council meetings that included public hearings
(Dec, 2008 and June, 2009) to get direction on how to modify the Inclusionary Zoning chapter
of the B.R.C. to best meet the goals of the affordable housing program. Staff updated Planning
Board in July, 2009 and presented possible modifications to Inclusionary Zoning at the Sept,
2009 Planning Board meeting which included a public hearing.

In addition to City Council and Planning Board public hearings, five public meetings were held
during Phase Il of the Affordable Housing Review. Three public meetings were held (Dec. 12,
2008, Dec. 15, 2008 and June 14, 2009). Public roundtable discussions were held on Jan. 26,
2009 and June 10, 2009.

BACKGROUND:

Adopted in 2000, Inclusionary Zoning was a response to the 1999 Comprehensive Housing Strategy
goal to secure affordable housing from new residential construction. The four key factors that exert
upward pressure on housing prices impacting affordability in Boulder were identified as: 1) a strong
employment base; 2) the beautiful physical setting and rich cultural environment that make Boulder
an attractive community; 3) the large student population who compete for housing affordable to low
and moderate-income residents; and 4) growth management and open space preservation policies
that limit the supply of land. Inclusionary Zoning is based on the premise that as very expensive
housing is constructed, affordable housing options are reduced. Upward pressure is exerted on the
costs of all housing, with the result that the city’s stock of affordable housing is decreased.
Inclusionary Zoning is only one of the tools the city utilizes to address the resulting shortage of
housing for very low, low and moderate income households. In addition, Inclusionary Zoning has
resulted in significant progress towards the Comprehensive Plan goal for 10% of the city’s housing
to be permanently affordable.

Inclusionary Zoning applies to all new residential construction within the city limits, regardless of
the size of a project. The general requirement is that 20% of all newly-constructed dwelling units be
permanently affordable to low and moderate-income households. A minimum of one-half of the
required affordable units should be built on the site of each residential development. For the other
half of the units the cash-in-lieu fee is acceptable. Developers may also provide comparable units
off-site or land sufficient to build the required number of units. Projects that include four or fewer
units usually pay cash-in-lieu for the percentage of one affordable unit owed.

The units produced by Inclusionary Zoning serve households with a maximum income equal to
HUD low income limit plus 10%, or around 80% of the area median income®. This equates to the
low/moderate income group. HUD bases its income estimates on data specific to Boulder
County.

! Area Median Income (AMI). The AMI is annually established by the federal government or HUD and is presented
in terms of household size. HUD defines “low income” for the city of Boulder as a percentage of the AMI. For
example, the 2008 AMI for a household of three is $78,300 while the HUD low-income limit is approximately
70.7% of the AMI or $55,350 for a three person household.
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The following table shows the maximum allowable incomes for various family sizes to qualify to
purchase an affordable home acquired through the Inclusionary Zoning program.

2009 Maximum Allowable Incomes for Inclusionary Zoning Units
Household Size Maximum Income
1 $49,130
2 $56,170
3 $63,180
4 $70,200
5 $75,800
6 $81,450

In certain cases, money may be paid in lieu of providing a permanently affordable unit. Since
2000, the city has collected approximately $9.05 million in cash-in-lieu payments, which are
pooled with other affordable housing program funds and distributed during the annual affordable
housing funding allocation process. These funds are used to support new construction and
acquisition of existing housing, rehabilitation of existing affordable units, transitional housing
and the homeless shelter, and special needs housing (e.g. housing for people with AIDS or those
with a physical or mental disability.) Preference is given to acquisition or development of rental
housing targeted to households at or below 50% AMI. Homeownership fund activities include
down payment assistance and development and acquisition of for sale affordable units for
households with incomes between 50%-80% AMI.

The Affordable Housing Review

In early 2008 Housing and Human Services initiated the Affordable Housing Review to update
Boulder’s affordable housing goals and policies, review Inclusionary Zoning and to explore new
ways to meet the affordable housing needs of the community.

Early in the process, Council expressed concerns about Inclusionary Zoning including the
discrepancy between the cash-in-lieu amount and the affordability gap, whether the 50% on-site
requirement best meets the goals of the program, whether inclusionary requirements should
apply to redevelopment projects, and how affordable units built on-site are distributed within
projects. After discussing the on-site requirement at the March 31 study session, Council
acknowledged that having 50% of the required affordable units be built on the site, while the
other half could be paid for through a cash-in-lieu contribution, met both the desire for social
integration and the need to maximize the number of units received. Council did not request staff
to provide options to change that element of Inclusionary Zoning.

Attachment B provides additional background on the Affordable Housing Review.
ANALYSIS:

The proposed Inclusionary Housing Ordinance incorporates substantive policy changes which
are analyzed in the following section.
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1) Name Change

Staff proposes changing Inclusionary Zoning to Inclusionary Housing to better indicate the
function and purpose of the program to acquire permanently affordable housing for the
community.

The term “Inclusionary Zoning” was originally coined because the concept was meant to directly
counteract past exclusionary policies that were often codified in local zoning codes. One
example was communities that enacted zoning exclusively for large lot, large home development
targeted to higher income households. In these cases no zoning was put in place for smaller lot or
multifamily development specifically meant to house lower income households. This type of
zoning was seen as “exclusionary”.

The name Inclusionary Zoning however, can be confusing as it does not give any indication that
the program was created to provision of affordable housing. Inclusionary Housing better defines
the program by indicating what the program does: acquires permanently affordable housing to
insure that all members of the community are included.

2) Cash-in-lieu

While half of the Inclusionary Zoning requirement should be provided on-site, the other half may
be provided through paying cash in lieu of a unit. Cash-in-lieu amounts are often based on the
affordability gap, which generally represents the cost to obtain a housing unit similar to the one
that would have been provided on-site. The affordability gap is the difference between what an
affordable buyer (based on income) can buy and market prices.

Inclusionary Zoning was adopted in 2000 the initial cash-in-lieu amounts were intentionally set
lower than the then existing affordability gap. Although adjusted annually based on the median
price of market rate homes, the cash-in-lieu amounts have not kept pace with the growing
affordability gap. Due to relatively flat buying power and rising housing costs, the affordability
gap has risen quickly over the last nine years.

The following table shows the current cash-in-lieu amounts as compared with the 2009
affordability gap for attached and detached housing.

2009 Cash-in-lieu Compared to the 2009 Affordability Gap

Single Family Home Multi family home
2009 Cash-in-lieu $119,922 $110,178
2009 Affordability Gap $231,400 $226,765

At the June 2 council meeting Economic and Planning Systems (EPS), the economic consultants
for the Affordable Housing Review, presented an analysis indicating that, assuming a 12% return
on development, both land values and market prices would need to adjust to support any
increases in cash-in-lieu. The large discrepancy between the current cash-in-lieu and the 2009
affordability gap, combined with current difficulties in obtaining financing for development
projects, would suggest a phased-in approach to any cash-in-lieu increases.
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The tables below show the cash-in-lieu amounts for the next five years for attached housing and
the next four years for detached housing when a 15% annual increase is applied. The tables end
in the year that the 15% increase catches up with 75% of the estimated affordability gap
projected for that year.

Cash-in-lieu Increases Phased-in at 15% per year for Multi-family Homes

Attached
Housing | Annual increase of 15% per year
2009 CIL $110,178
2010 $126,705
2011 $145,710
2012 $167,567
2013 $192,702
2014 $209,894*

*Equates to 75% of the estimated affordability gap projected for that year.

Cash-in-lieu Increases Phased-in at 15% per year for Single Family Homes

Detached
Housing | Annual increase of 15% per year
2009 CIL $119,922
2010 $137,910
2011 $158,597
2012 $182,386
2013 $203,211*

*Equates to the estimated affordability gap projected for that year.

The proposed ordinance contains a new policy whereby the cash-in-lieu amount for a required
affordable unit within a development with five or more units will be increased by 15% per year
until 75% of the affordability gap in a given year is reached.

Some communities with Inclusionary Zoning programs make a distinction between smaller and
larger projects, due to the lack of economies of scale in smaller projects. At the March 31 Study
Session council agreed in concept to mitigate the impacts of any cash-in-lieu increases for
owner/builders of smaller projects.

Staff proposes that for projects with one to four units, the annual increase in cash-in-lieu be set at
a lower amount roughly equivalent to the average increase experienced over the last nine years
Inclusionary Zoning has been in place; 7%. This proposal holds the cash-in-lieu increases for
single family homes and small projects with one to four units to the historic annual increases.
The following table shows the impacts of cash-in-lieu amounts at the proposed increase of 7%
for detached and attached homes and would only apply to projects with one to four units.
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Single Family — detached homes PROPOSED - 7% annual increase compounded
2009 CIL = $119,922 * Amounts shown below are per affordable unit or five market units
3 Units

Year | CIL amount | 1 Unit (20%) | 2 Units (40%) (60%) | 4 Units (80%)
2009 N/A $23,984 $47,969 $71,953 $95,938
2010 N/A $25,663 $51,327 $76,990 $102,654
2011 N/A $27,459 $54,920 $82,379 $109,839
2012 N/A $29,381 $58,764 $88,146 $117,528
2013 N/A $31,438 $62,878 $94,316 $125,755

Multifamily - attached homes PROPOSED - 7% annual increase

compounded

2009 CIL =$110,178 * Amounts shown below are per affordable unit or 5 market units

3 Units

Year | CIL amount | 1 Unit (20%) | 2 Units (40%) (60%) | 4 Units (80%)
2009 N/A $22,036 $44,071 $66,107 $88,142
2010 N/A $23,579 $47,156 $70,734 $94,312
2011 N/A $25,229 $50,457 $75,686 $100,914
2012 N/A $26,995 $53,989 $80,984 $107,978
2013 N/A $28,885 $57,768 $86,653 $115,536
2014 N/A $30,907 $61,812 $92,718 $123,624

3) Applying Inclusionary Zoning to Larger Redevelopment Projects

Residential demolitions remove housing that is relatively more affordable from the city’s
housing stock replacing it with more expensive homes. With a limited vacant land supply, the
community is likely to experience a greater number of redevelopments of existing units over
time.

In 2000, when Inclusionary Zoning was initially adopted, an administrative decision was made to
treat dwelling units that were built in place of demolished units the same as they are treated in
the Residential Growth Management System (RGMS) i.e., the Inclusionary Zoning requirement
for redeveloped units is waived if a building permit is issued within one year of the demolition
permit. When a certain number of residential units are demolished, but a greater number of units
redeveloped, Inclusionary Zoning is applied to the additional units. Since in most cases the
redevelopment occurs within a year of issuance of the demolition permit, this represents a loss of
relative market affordability to the community without the offset of any permanently affordable
housing.

The proposed ordinance contains a new policy to apply inclusionary requirements to
redevelopment projects when the total number of redeveloped or newly-constructed dwelling
units equals five or more units, regardless of when a demolition permit was issued.

4) Land Dedication

Currently there are two land dedication options available for meeting the off-site half of the
inclusionary requirement: “land at equivalent value” and “land to construct equivalent units.”

For both options, inefficiencies inherent in the development process would not result in provision
of the number of affordable units the dedication represents without additional subsidy. For
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example, land dedicated in lieu of 12 affordable units required to be built on site may not result
in 12 affordable units after it is developed. In addition, neither option insures that the resulting
affordable units would be of equivalent size or type to that which would have been built on site
had the land dedication not been approved.

The proposed ordinance combines the existing two land dedication options and modifies the
remaining option to better indicate requirements of the dedicated land.

Ordinance Reorganization and Minor Text Changes

In an effort to improve clarity and readability, the ordinance has been significantly re-organized.
Attachment C contains a comparison chart of the outline of the existing ordinance (left-hand
column) and the proposed outline for the new ordinance (right-hand column). In this attachment,
each chapter in the existing ordinance has a different color. Sections in the outline for the
proposed ordinance retain the original color so that the reader can clearly see where chapters and
sections were relocated. New chapters and sections are in red in the proposed ordinance outline.
Attachment D contains the current Inclusionary Zoning Ordinance with additions in red and
deletions struck out. Notes indicate from where, in the current ordinance, entire sections were
moved. Reorganization of the ordinance includes:

1. Removing references to any “variance” within specific sections of the code and replacing
with an Alternative Methods of Compliance section 9-13-3(d). This change reflects that
the alternative methods of compliance available to meet inclusionary requirements are
not subject to the same process, procedures and legal considerations as land use
variances, which are generally based upon hardships and situations not of an applicant's
own making. The current ordinance scatters possible variances throughout the text. The
proposed ordinance allows an applicant to apply for an alternative method of compliance
for any aspect of the inclusionary housing chapter provided that standard criteria are met.

2. Moving all provisions that apply to both developers and affordable home-owners into the
General Inclusionary Housing Requirements section and moving the primary 20%
requirement to the front of this section.

3. Creating an On-site Requirement section to clarify the requirement and to parallel the
Off-site Requirement section.

4. Creating a Development Requirements section for provisions that apply only to
developers.

5. Adding two findings pertaining to differentiation of requirements for small and large
developments and the loss of affordable housing through redevelopment of existing
housing and clarifying that the inclusionary housing requirement is based upon the city’s
power to enact zoning regulations.

6. Editing or replacing some titles for clarity and readability and to better reflect the subject
of the section.

7. Adding text or re-wording for clarity but with no change to the underlying requirements.

In addition, the following minor text changes, additions and deletions were made to clarify
ordinance language or provide consistency with current practices:
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1. Clarify the expectation that in developments with a mixture of unit types, the unit type
and distribution should be the same for the permanently affordable units as for the market
rate units. Define what is meant by unit type and include consideration of the number of
bedrooms in each unit type.

Location in proposed ordinance: 9-13-5(a) & (b)

2. Require that permanently affordable units be constructed and marketed concurrently or
prior to market rate units; the current regulatory language requires that the affordable
units only be marketed concurrently with the market rate units.

Location in proposed ordinance: 9-13-5(d) & (e)

3. Change the description of price setting from the current average price within a
development to setting the maximum allowable sale price, which reflects how price
setting is actually implemented.

Location in proposed ordinance: 9-13-5(f)

Details on additional minor text changes can be found in Attachment E.

NEXT STEPS:

Staff recommends that the proposed ordinance go into effect March 1, 2010 to allow time for
adoption of all associated changes to the Inclusionary Housing Administrative Regulations and
internal documents, forms and processes that are necessary to implement the new ordinance. The
2010 annual update to the cash-in-lieu amount will be effective March 1, 2010 in accordance
with the adopted ordinance. As part of adoption of the new ordinance, all necessary references to
the Inclusionary Zoning Ordinance in the Boulder Revised Code will be made consistent with the
new ordinance.

In the past, substantive changes to the Inclusionary Zoning Administrative Regulations were
reviewed by the Planning Board, prior to city manager adoption. Staff intends to bring changes
to the Inclusionary Housing Administrative Regulations to Planning Board for final review prior
to City Manager adoption.

Once the Inclusionary Housing Administrative Regulations are substantially complete, staff will
propose a work plan for Phase 11 of the Affordable Housing Review. The following list contains
possible work items for Phase IlI:

1. Explore new funding sources;
2. Consider how best to serve middle income households:
a. Review annexation policies;
b. Research employer assisted housing programs, tax incentives and other strategies;
c. Consider loan programs such as equity sharing (soft seconds), rehabilitation of
single family homes, and down payment assistance;
d. Consider the preservation of relative affordability older multifamily housing
stock;
e. Evaluate accessory dwelling units (ADUSs) as market rate housing available to
middle income households;
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3. Research congregate care and assisted living options to increase affordable options for
older adults;

4. Establish affordable housing policies for substantially undeveloped properties to be
annexed to the city;

5. Review rental policies, including funding, pricing, and acquisition of properties;

6. Explore the legality of requiring affordable housing benefits from rental conversions to
condominiums;

7. Outline strategies for addressing goals for meeting the affordable housing needs for
households earning 0-30% of the Area Median Income. (This item was added at the
request of Planning Board at their July 16 meeting.)

8. Explore applying Inclusionary Housing requirements to demolished and redeveloped
projects that contain fewer than five units. (This item was added at the request of
Planning Board at their Sept. 17 meeting.)

Mobile home park strategies and policy assessment was previously included on the Phase 111 list,

however this project will now be undertaken by the Housing Division as separate from the
Affordable Housing Review.

Approved By:

Jane S. Brautigam, City Manager

ATTACHMENTS:

Attachment A — Proposed Inclusionary Housing Ordinance

Attachment B — Additional Background on Phase Il of the Affordable Housing Review

Attachment C — Comparison of the Outline of the Current Ordinance with the Outline of the
Proposed Ordinance

Attachment D — Inclusionary Zoning Ordinance, Redlined With All Proposed Changes

Attachment E — Minor Text Changes, Additions or Deletions
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(2) Land of Equivalent Value: Through dedication of land that has an equivalent or greater
value to the cash-in-lieu contribution amount, including any in-lieu requirements of
subsection 9-13-3 (d), B.R.C. 1981, for providing less than one-half of the required
affordable dwelling units on-site that would have been required of the originating residential
development. The value of land to be dedicated shall be determined, at the cost of the
developer, by an independent appraiser, who shall be selected from a list of certified
appraisers provided by the city, or by such alternative means of valuation to which a
developer and the city may agree. An applicant may use cash to make up any gap between
the value of the donated land and the cash-in-lieu contribution amount.

9-13-10 No Taking of Property Without Just Compensation

~ (a) Purpose: It is the intention of the city that the application of this chapter not result in an
unlawful taking of private property without the payment of just compensation.

(b) Request For Review: Any applicant for the development of a housing project who feels that
the application of this chapter would effect such an unlawful taking may apply to the city
manager for an adjustment of the requirements imposed by this chapter.

(c) City Manager Review: If the city manager determines that the application of the
requirements of this chapter would result in an unlawful taking of private property without just
compensation, the city manager may alter, lessen or adjust permanently affordable dwelling unit
requirements as applied to the particular development under consideration such that there is no
unlawful uncompensated taking.

(d) Administrative Hearing: If after reviewing such application, the city manager denies the
relief sought by an applicant, the applicant may request an administrative hearing within which
to seek relief from the provisions of this chapter. Any such hearing shall be conducted pursuant
to the procedures prescribed by chapter 1-3, “Quasi-Judicial Hearings,” B.R.C. 1981. At such
hearing, the burden of proof will be upon the applicant to establish that the fulfillment of the
requirements of this chapter would effect an unconstitutional taking without just compensation
pursuant to applicable law of the United States and the State of Colorado. If it is determined at
such administrative hearing that the application of the requirements of this chapter would effect
an illegal taking without just compensation, the city manager shall alter, lessen or adjust
permanently affordable dwelling unit requirements as applied to the particular development
under consideration such that no illegal uncompensated taking takes place.

9-13-11 Administrative Regulations

To the extent the city manager deems necessary, rules and regulations pertaining to this chapter
will be developed, maintained and enforced in order to assure that the purposes of this chapter
are accomplished.
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9-13-12 Monitoring

Periodically, the city manager will present sufficient information to the city council so that it can
effectively review the operation of this chapter and determine whether any of the provisions of
this chapter should be amended, adjusted or eliminated. Such information should be sufficient to
allow the city council to evaluate the following:

(a) Effectiveness: The effectiveness of this chapter in contributing to the purposes of this
chapter;

(b) Trends: Any demographic trends affecting housing affordability indicating the need for
amendments or alterations to the provisions of this chapter;

(c) Integration: The level of integration of the provisions of this chapter with other tools being
utilized by the city as part of a comprehensive approach toward obtaining the goals of this
chapter.

Section 7. Subsection 9-16-1(b), B.R.C. 1981, is amended to read:

(b) Terms identified with the references shown below after the definition are limited to those
specific sections or chapters of this title:

(4) Inclusionary zening-housing (Inclusionary ZeningHousing).

Section 8. Those definitions included in subsection 9-16-1(c), B.R.C. 1981, which
reference Inclusionary Zoning are amended to read:

(c) The following terms as used in this title have the following meanings unless the context
clearly

“Affordable housing fund” means a fund to which contributions collected pursuant to chapter 9-
3, “Inclusionary ZeniagHousing,” B.R.C. 1981, shall be deposited and from which monies shall
be expended, solely to construct, purchase, and maintain permanently affordable units and for the
costs of administering programs consistent with the purposes of said chapter. (Inclusionary
ZeningHlousi

“Development” means the entire plan to construct or place one or more dwelling units on a

particular parcel or contiguous parcels of land within the city including, without limitation, a
planned unit development, site review or subdivision approval. (Inclusionary ZesingHousing)
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“Demolition” or “demolish” means an act or process which results in the removal or intentional
destruction of a principal building that includes one or more dwelling units. (Inclusionary
Housing)

“Floor area” means the total square footage of all levels measured to the outside surface of all
buildings or portions thereof, which includes stairways, elevators, storage and mechanical rooms,
whether internal or external to the structure, but excluding up to two hundred fifty square feet of
unfinished floor area in basements and up to five hundred square feet of floor area in accessory
buildings or attached or detached garages that are primarily used for personal storage or for the
parking of automobiles for the occupants of the dwelling unit. (Inclusionary ZenirgHousing)

“HUD” means the United States Department of Housing and Urban Development. (Inclusionary
ZeningHousing

“HUD low income limit” means the maximum gross household income which allows a
household to be considered “low income” for the purposes of HUD financial assistance. These
limits are reported annually by HUD and reflect the low income limit for a particular area.

(Inclusionary ZeningHousing)

“Income eligible household” means an individual or family whose household meets the asset
limitations established pursuant to this title and whose household income does not exceed ten
percentage points more than the HUD low income limit for the Boulder Primary Metropolitan
Statistical Area (PMSA), with adjustments for family size, for home buyers, or whose household
income does not exceed the HUD low income limit for renters. Income eligible households will
be approved by the city manager and placed on a list of approved households eligible to purchase
affordable housing. The city manager will provide the list of eligible households to developers
upon request. Households will be required to meet the household income requirements of this

title. (Inclusionary ZeningHousing)

“Permanently affordable unit” means a dwelling unit that is pledged to remain affordable forever
to households earning no more than the HUD low income limit for the Boulder Primary
Metropolitan Statistical Area, or, for a development with two or more permanently affordable
units, the average cost of such units to be at such low income limit, with no single unit exceeding
ten percentage points more than the HUD low income limit, and

(1) The unit is owner occupied;
(2) Is owned or managed by the Housing Authority of the City of Boulder or its agents; or

(3) Is a rental unit in which the city has an interest through the Housing Authority of the City
of Boulder or a similar agency that is consistent with section 38-12-301, C.R.S.
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Permanently affordable units shall be attained and secured through contractual arrangements,
restrictive covenants, resale and rental restrictions, subject to reasonable exceptions, including,
without limitation, subordination of such arrangements, covenants, and restrictions to a
mortgagee, for both owner occupied and rental units. No unit shall be considered a permanently
affordable unit until the location, construction methods, floor plan, fixtures, finish, and the
cabinetry of the dwelling unit have been approved by the city manager. (Inclusionary

ZeningHousing)

“PMSA” means the “Primary Metropolitan Statistical Area,” as determined by the United States
Department of Commerce. (Inclusionary ZeningHousing)

Section 9. Paragraph 10-7.5-5(a)(4), B.R.C. 1981, is amended to read:

10-7.5-5 Alteration or Modification.

(a) Alteration and Modification. The city manager may make reasonable alterations or
modifications in the award of green points or the requirements of this chapter if the manager
finds that the strict application of the green points and mandatory green standards:

(4) is necessary to remove barriers for the construction of housing that is affordable to
households, as that term is used in Chapter 9-13, “Inclusionary ZeningHousing,” B.R.C.
1981; or

Section 10. This ordinance is necessary to protect the public health, safety, and welfare
of the residents of the city, and covers matters of local concern.

Section 11. The city council deems it appropriate that this ordinance be published by title
only and orders that copies of this ordinance be made available in the office of the city clerk for
public inspection and acquisition.

Section 12. This ordinance shall be prospective in nature and apply to building permit
applications submitted after the effective date of this ordinance. This ordinance shall be effective

on the later of March 1, 2010 or 60 days after the final reading of this ordinance.
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INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY

TITLE ONLY this 27th day of October 2009.

Mayor

Attest:

City Clerk on behalf of the
Director of Finance and Record

READ ON SECOND READING, PASSED, ADOPTED, AND ORDERED

PUBLISHED BY TITLE ONLY this day of , 20

Mayor

Attest:

City Clerk on behalf of the
Director of Finance and Record
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